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to the Findings of Faot, Conolosions of Low and Recammandmd
Ordor iasued on Hay 27, 1983, by Hearing Examinac lHcok D'Woogo:
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STHTE OF  HOMTARNL
HEFOIE THE HGRHD OF PERSCHNEL APPEALY

IN THE MATTEER: OF WHFAIR LADOR FRACTIOS CHARCE 42541
AMEEICAN FEDERATION OF STHTE,
COUNTY ARD MUNICTFRL EHMELOYz1g
AEL-C10,

Copplalnant,

WE .

HEUROREADLE L. ¢, ALLEM, MAYOR OF
GLERDIVE and ALL REFRESENTATIVES
THEREQOF,

Defendant.,

ARk R & A KN EE oW Rk kb

FINDINGS OF FACT,
CONCLUSTIONS OF . LAW,
AND RECOMMENDED ORCER

& A& & ko ok Ak & @ & &

Amarican Federation of State, Coanty and Mutioipal
Employees (Unlon, A¥sceE) filed an unfeir labor practlce
charge against the Honorable LoC. Allen, Havor of Glendive
and all representatives Lhereof (City) alleging that the
City refusad to comply with the Hettlement reaghed and
failed to executs an agresm=nt enbodying e sebllemsnt
reachied. Hecause the Boatrd of Perconnel Appeals has lictle
precedent |n sone areas T will elte federal statute and case
law for guidance in the applicatiocn of Montana's Collective
Bargaining dct, Title 3%, Chapter 31, MCA [(ACTY, The federal
statute will generally be the National Labar Relatione Act,
289-U.5.0,, Section 151-166 (NLRA}. The Mootana Supromo
Court, when called upon to interpret the Monlana Collective
Bargaining for Public Employvess Act, has constantly turned

to Natlonal labor Rolationd Bosard (HIRB) precedent fon

guidance. (Stakte Departmant of Highuays ¥, Fublic Employess

Craft Council, 165 Mont. 349, 529 P.2d 745, 14974; AFECHE

Local 2350 v. City of Billings, 555 F.2d 507, 94 LRRM 2954,

1976 Stat f Hontana ex. rel., board of Forsonnel Appeals
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B-2d 1117, 16 State Reporter, 1531, 1979; Teamsters Local 25

¥, Hoard of Personnel Appeals and Stuart Thomas MoCarvel ,

E3S F.2d 1310, 38 State Reporter 1841, 1981).

AL Lhe hearing held Februoaby 9, 1562, the partien
stipulated that tha Defendant s & pubtlic employer as defined
by the Collective Bargaining hot; that the Complainant ls &
labor organization as defined by the Collectlve Bargaining
Acty and that the Board of Parsounel Appeals liae jurisdiction
of this Complaint.

I. FIHWOINGS OF FACT

After a thoerough review of the teatimony,  exhihits,
postehearing briofe and reply brief, I make the following
Eindings of faok:

1= The July, 1900 - Jone, 1281 collective bargaining
ifreenent hatween the parties contained the following relavent
articie;

Article EVI — Health Safety and Waelfare

B, Heallh and/or Accldent Insurance - The Enployer
chall pay &he full premiun of such insurance for
each enployee degiring such coverage for himacl(
and/or his dependents.  There shall be no: rPodsiction
of group insurance coverase, hovever, tlha froup
ingirance coverige pay be increased of lnsurance
cHrriers may Be charged with approval of the
Glendiva Cily Counoil

[Toint Exlibit W)

The rolevant sections of Montapsa statute In this disputa

AL

<=18=712. Group insurance for public enployess and
officers. (L) ALl cousties; cities, towns, school
districts, and Lhe board of regents shall upan approval
by tWd-Chlirds wota of their tespective of ficers: wsd
omployess enter inte group hospitalization, medical,
hEﬂltE. including long-tern disabllity, sccident,
andsaor group life dnaurance conbtraces or plans for the
Betiefil of their officers and erployese and theirc
dependants,
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T=32-4117, Group insurance for policemsn - funding.
(1) Citiss of all classes, if they provide inslUEFABCE
tor olher city epployees undelr Tikle 2, chapter 18,
part T, ahall;

[a) provide the sams (neurance to their regpective
pal joenen:

i) notwithatending Title 2, chapter 18, part ¥,
pay no lese Lhan the prenium rate in effect ag of Jdiily,
1980, for lnsurance coverage for policeren and their
depofdan s ;

(e} provide for collective hnnf:unm:] o obher
gifffeenent professes to negotiate addltional pramln
F"J'T;r?tﬂ beyand the amount guarantesd by subsection
(1l

Coppiler's Connents

1981 mmondnent:  Substituted the requirament that
Cities are to pay po leds than the premivm rate in
effect ag of July L, 1988, ror insucanee covierage for
frolicenen and their dopendents for tha requirenent that
cities pay 100% of the premiim for insurance coveradqe
for ewoch policeman and Eiﬂ dependents din {1){b]; added
aubasection (1){c).

7-33-4130. Oroup insursnce for Mlrefighters = fundisng.
(1) Cities ef the first and second class, if Cliey
provide insurance for other city employees under Title
2, Chapter 18, part 7 shall:

(8] provide the same insurance to their respastive
flrefightera;

{) pay no lees than the premfiun cate in effect
ag. of July, 1980, for insurance coverage tor [lrefighters
and Ehelr dependents notwithatanding Title 2, chapter
18, pack -7

(ch provide for collective bargaining or athar
agreenent pDrocesses to pegotlate additional premium
payments beyond the amsunt guarantesd by sobsection
{Liib].

Compd lor's Comments

1581 Amendment: Sobstituted the requiremont that
flrat- and second-clags citles ere to pay no lese thano
the premlum rate in effect as of July I, 1984, for
insurance coverage for firofighters and their dependents
ror the requirenent that cities pay 100¥ of the premiun
for insurance coverage for each {irefighter snd his
dependentd 1o (L) (b}: added subsection (1](c}.

-
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The Bayor Wnew about the above changes in the statitas
wWhon Lhe legislation left the legislature, Hr, Gerald
Aueater, Oiby Counciloan, knew of the above changea in the
BLatute gomelime Lefora May 20, 10871,

2 By lettar Lo the City Coubcil, the Unlom tequested
negobiatione. The Clty Council minutes of May 4, 1981
teflect the following;

AFSCHE -= TLopal 852 requested & negotiation meeting

eepetate from a reqular council meeting before finali-
#lhg of budget, Council agread to meet May 20, L1961 as

[ollows:
T FLH, Union Menders
T30 PoM, Pollce Department
B:0d F.M, Fire Depaltireint
E:30 T+, M, Pepartmenl Heads

[Joint Exhible vi)

aa Gou May 20, LUhe Union gave e followinhg proposal
Lo bhe citys

Troposel e for negotiations rar the Glendive ity
Employess Local 852,

Wages — [ncrease sach classification by 1,50 per hour.
Suparvlscry persannel ehall not operate equipnent.
Enployess covered by this agreement chall be trained to
operate City egoipment thus enabling enploysss to hid
o abd receive upgrads positions,

Any over—Lime work covered by the Agreemenl betwsen the
ClLy of Olandive and Local B52 ehall be done by the
elosoificatlon for which the over-time 1s to be doqne.

(Joint Exhibit 1V},

Thia was the Cirdt negotiating meeting between the
partiea for o new collective bargaining contract. At this
meeting, there wes no discuseion about ingurance. The City
requested a postponenant of further negotiations untll late
July when the value of the tax mill woeiuld be known. The

Unicn was in agrasment.
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il A Few days belfore June 26, 1981, at the Fire hall,
i meeting was beld botwesn a few city worhers, elty depart-
ment Leads, city éleclted officials, and two health {nelrance
groip reprecontatlves — Blue Shield, Blue Cross. Rr, Wilber
Wallace, Fublic Works Director, informed the dapar teene
heads of the {nsurance mesting. The depackment heads were
instrucled te inforn the clty warkers of the INEWTALCE
mesting, Very fow city workers attended the insurance
neeting. . The representabives of Blue Shield and Blus Cross
presonted their respective plans eand cosat, Shirley L. Mshe,
Clly Clerk, etated that the concapt of Lhe enployess paying
Part of the insurance premlums or all of the increaie in
InAurance premiume was not talked about at this me b g,

Hr- Mike Cash, City Worker/Metermsn, stated that wha pald
for the increased insursnce coste was not an iepus al this
maeting.

5. Before the special nesting of the Cliy Council e
JJune 28, 1981, the Mayor hed conversations firsc with a
PEEELn OF peroons [rom the Fire Depactment, racond with a
pEFOOn or persons [rom the Police Depactment, and finally
With Jim Hyatt, Vice Prepident of AFSCME Unien Locaxl 859 and
Chafrnan of the negotiating committers, From the City oraw,
The Fire and Police representatives both ctated they will o 2]
dlong with whichever inaurance plan a majorily of the enplay-
ves preferrad. During the conversation with Mr. Hynks,
Which took place at the City filiop aresd, Mr, Hyatl Lald the
Mayor thdal it sownded like the smplovess would go With blue
Crose inAurance group, The Mayar comnunicated these conver-
Bations to The City Council.

The minites of Lhe sprelal City Council peeting reflect

thae Tollowing:




i Purpase of the meeting to determine which Soapitaliza-
tion progren for Clacal year 1901-1982.

3 Disausslon was had te determing between Bloe Shiold or

9 Blue Croas, Rates proeposed are sa followa:

g BLUE SHIELD [(HEW) BLUE CROSS BLUE SHIELD (GLO}

2 Nimgle 1 .08 ig_sn0 34,405
Couple 10, G0 T4 20 L aa

a Family 12325 FT L. ug Bi.5]

g Sihgle
aver Lh 24.7R 20 LG B3

H Twao party

" ouynl a5 41.52 fa, 6l 43, ki

ko Majority af the enplovees favored Blue Cross. Tho past
legislation papsed a bill setting the mexinon insurance

11 premium whiich gities and towns have to piy ag s=t lagt
July, 1980. Wwhatever increare in premium could be patid

- BY Che cities and towns or negotiated when gelling
their galaries. Majority of the epployess octated if

i1 the increape would reflect their salaries chey wotld
prafec Blus Crodd with a less premium.

= Hotion LY Kuester, second by Taylor and unanimonaly

in rarried to award the insurance contract for Fiscal Year
1961-1983 ©o Blue CroRs a8 proposal was aubmitted.

¥ (Joint Exhibit 1),

LY At the Cily Coupcil meeking cono of the departmant

ie haads and a fow of the city workers vere prosent. A mojority

ke of Lhe city workers were not predent. The departnent hendso

=i and cily workers sxercised an oppertunity for public inpuk

ﬂl at the City Council mestlng. ‘Hr. Hyatt ataled that 1f the

o)

‘o wathers had to pay part of the Lnsurance premiums, Che

=2 warkers would like Blie Cross bocause it would ba cheaper;

= Lhat to sone extent there was an wnderstanding on the part

= of the workers the City would have the workecs pay part of

e the insurdnce prepiums; and that e scked the Mayor &f which

] logurance companles and who pava [or the insurance was

= regotiable and the Mayor said *1 don't know®, Sifrley .

o Bohr coold not recall any questiond being asked of the Mayor

o as Lo the negotiability-of which inaurance coppanies ar who

i pays the incraased lnsurance preniumas. Shirley L. Mohr and

2 Mr. Myett both agree thabt the City esployees and/for those

i
FRinnn -.E_
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presenl abt the City neeting did not voete on uhich insurance
they preferred, Shiriey L. Mohr and Mr. Caeh bobh agreed
Lhat Mr, Hyaltt was the spokesman bub M. Byatt atated he
coild not epeak for the Union mombersldp. #r. Cash- adds
that Mr, Myatt cauld not spesk for the penbership because
there was 1o meeting of the Uilcn menbership to formulate o
unton apinicn, When asked was the matter of deductions For
inpurance premiung discussed, the Mayor abswersd YT do ot
beliewa ga,n

B. A speclal peeting of the Clty Council was hetd oo
July 27, 1981. Tha City Counocil minntes stale the following:

Budgot, waa reviewed. Council directed Clerk to re-Figuire

ill ealaries at LOX and the additicnal hospitalization

premiuns applied as payrell deductible.

(Jolnt Exhibit 11}.

ME. Hyatt was present ab the mesting but had oo recall
oE the akove ptalemsnt.

Unable to state with certainty becsuses she does not do
Ehe payroll, Shirley L. Mohr belisves the City started
deducting the increased lnsurance premiun oost from the July
or Auguet paychecks of the workers. The City was Inforoed
of the walue of the tax mills about mid-July.

L The hugust 17th meeting of the City Council minuteo

raflect the following:

AFECHE AFL-CIO 052 Hadeen Jenson repressntetive for
AFECHME was present to finalize wage negoetiations for
tie crew. HNayor Allen stated the increase iy wages far
Lho crewW and all City Enplovees was 10%. He wan auare
af Ehelr requesting a 10% incresge for all employvees.
The represantabive also inquired regarding the change
in. language of the contrack. Meyor Allen stated ha was
nob aware of any chienges.  She regoosted to meel with
tha Union Esployess and roport bach ta the Coincil,
Lhis was agrosable with the Council.

HRS. JEREEW -- reported back Co the council stating the
Union acceptod the 10F lncrease in salaries o of [orad
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plus adding a parageaph to Artiele §L7 pegotintiocne

With amployes and enployee Lo begin February, 1943,

Terminatian of Contract June 30, 1982, This waa in

agreenent with the Mayor and Council,

[doint Exhibit III}.

This was the second and final pegotiations meeting of
the parties. MWeither the Undon nor tha clty Council presented
i inatrance proposal. Shirley L. Mohr states thet the City
did not point out al this meeting that the ennloyeiEE waild
have to pay the increass |6 losurance premium cost. Hr.
Cagl ptated that when bhe left this mesting, he defini be=ly
believed & verbal collective bargaining conbract wns approved
by both parties.

H. After the hugust 170k meeting; the Union preparsd
copies aof the pnev collective bargaining contrict with the
changes Lhat were agreed to at the Ausust 17tk negotiating
meeting.  The new collastive bargaining contract (AFSCME
Exlilbit 1} contalned the game Artiele X1V, B, ag does Che
ald collective bargaining contract {Jeint Exhibit ¥} and &
0% ltorease in wagee In Wage Schedule Adendum "AY,  Both
Hr. Hyatt and tha Mayor agree that the sew collective bargain-
10g agreement was presonted Co the City, Mr, lyalbt stated
Lhat the City would not sign the new collective bargaining
contract beceuse of some proof reading problem in the inaur-
ence article, Mr. Hyatt's ptatemsnt ic undisputed,

Sharley L, Mohr's acsesement 1s thet the City d4id not
believe the collective bargaining agresment had to be changed
Ea withhold inourance premiume from the onplovesa' chechs.
The Mayor's assesement is tlig gane as Mohr's above plus the
City did not efpecl any changes Ln the collective bargnining
contruct becausa the lnsurance premiun coff wae part of the
conpiengdilon or wage package,

4, The Hovepher 2, 1981 mivutes of the City Council

refloct The [OIlowing:
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UNLOK CONTRACT -- was discussed regarding the over=sight
in chamgbog Lie language in the contract agreepenl for
1981-1%E% that tlhe enployer pay full premium. The
langquage ghould heve been changed Lo teasd tho Enplover
Will pay the asamé preniun as paid July, 1980, Any
increacs Lo premium to be pald by Lhe Engloves.  Mavar
Allen and the majority of Che Counoil felt The Enpliyees
Wore well aware that the increase in TNSUCAncE premimums
would not he pald by the City, and the increaso in
premium would be borne by the the enplayes, Allen
Jimlson was present representing the Unlon.  Mayor
Allet asked Mr. Jimison if he folt the loverr warn
aWara that. they vers to pay the additional insurance
preniuns prior to it being deducted Crom thedr calary.
He gaid he was fot able to speak for the Union Euplovees,
that the Council should aek the unicn seployees, “The
Union felb the Contrack was ratifiad when Lhe represonta-
Eive appoared before the council accepting the 10%
incroage and it wag agreed that there was no clange in
Lle language. Clerk Mohr checkod in the previouns
minutes reporting a Special Meeliong an June 26, 1901 to
deteimine hospitalization between Blue Shisid and 8lus
Cross, which atated majarity of the epployees preferred
Blue Crogs if 1k would refldct on their salaries, 8inca
Eher prreniun voold bo Insa. A motion was than made Lo
aWard the hospitallzation to Blue Crosda. After considers
able discussion, motlion by ¥usstey to dany the Union'e
Feuest Lo pay the additionsl Increace in hoapital lzation
Ligurance prepiim,. Mobtion secomd by Taylor and uneninoos-
Iy carriad,

{AFECHME Rrhibic 29,

Shirley L, Mohr ptated Lhe peaning of *ovar-slqhi® is
that the Cily dntended to alter the collective barqalning
dgrasmint Lk tefersnoe to thelr fneurance articio.

1, The Mayoer stated that he did nec know 1if Nadiean
dengen, the Union'e (hief Hegotiator, was aver told at
elther meeting that the ped insurence cost would be: coming
oot of the 10¥ increass, Shirley L. Mobr stated that she
cannot @ubmit & statement that the Mayor or any agant of Ths
Cily ever told the Undon that the amployees would be paying
the increased insurance cost. Mo, Cash stated that he or no
one from tle Union was ever infomed By the City, the Hayor,
4 Coupcilman of anyone representing the City that the enployess
would be paying thie incrsased insuronce premium coats, When
Garild Buester wos asked, do yoo know why the repressntative

of the Unlon was not told the emplovess would be paying the
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increased insurance premium copte, he atated that, "We
thaught the enplovess got 'the word® and they pamsod 1t sn.®
M. Euester and Shirley L. Mohr both folt and eteled thar
the esployees kpew that they were to pay the increased
insurance premiun cost,

I1. DISCUSSIQH

The first question i8, what was the nrfar?

By looking at Joint Exhibit IT1, we find tha Mayor
stated The Lnocreass Lo dages was L0 with no language chenges:
Wlien looking. ab the meaning of an offer and when in doubt of
the affer's meaning, the oftor should be interproted against
tho proposer of the offer. The City Initially propoged a
LDX wage Incresse. Using this principle, 1 cannct make the
logical jumg to state that the 10% wage increass includsd
Ehe paying of the Increased insurance premiums by the employ-
ol Bacause Jages are uWaged. [ oknow ne other Ray af stdaling
such, How, Lif the offer vas g bepefit pschage or wages and
benafits or total compensation or some variation thereaf, T
could agree with the City. The above interpretation is also
in agreement with the Novenber Znd minotes of the City
Conncil. (AFECME Exhibit 2).

Although | believe the employees knew that they were to
pay part of tho coste (Mc. Hyatt'e statement that thers wap
same underetanding the workecs were to pay parlt of Lthe
“nmurance prepiwes and Mr. Garald Keester's and Shirley L.
Mobhc's posesesent that the enployees hoew they were to pay
the ifcressed inpurance premdum cost), I disagres with the
City on the elffect of such knouledge, 1 fully agree with
the informal, away from the dollective bargaining table
discussions, for these discugslons smooth over many otherwise
hard digagraements of the tormal collective bargaining

talxle. Bub in negotiations, the conclusions of s

-iﬂ-
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Inforwal discussiona must come back to the formal bargaining
table for formal presentation and acceptance, [F thim is
nwot required, neither party would know whare the oLher party
utood and the collective bargaining srena would be total
chate. Thin is sdactly what we have lere.

Algo, by giving effect to avay from the bacgaining
Cabile discusaions 1 would have & situsation whore all the
parties guestioning the suthority of the participanta apd
poszibly be wiolating the demscratic requirements of a
Union. {See Seclion 3%-33=206 MCA). The demncratic require-
ments of 4 Union are generally thought of as gdeguate notice
0f meetingd, an opportunity for a full discussion of the
lggue and a vote by mafority Tule:

Looking at Fact H5, we also fimd that Mc. Cosh and
Shirly L. Mohr both agree that Mr. Hyatt etaled he cowld not
speak for the Union mesberaldp. Thersefore, the informal,
avway from the collective bargalning table discussions hes na
effect on negotiations until they are formally prosonted at
the colléctive bacgeining toble,

The second gquestion 1o, was thers a bentative agresment
on Aliguse 17, 19817

Looking egain at Joint Exhibit [1D, we: find the city
offered a 10% wage increase with no wording changes. Tha
inlon took the City®s offer uoder advisement by fequesting a
meating with the Union erployees. shortly thareafter, the
Union reported back to the &ty Council, acocepted the 10%
Increase in salaries and offered additional wording te
Article 17. ‘The City Counclil egreed. By looking at the
actions of the parties, [ can only conclude that there was
an affer and an acceptance, Therefore, the standard of an
offer and the acceptance of that offer has been reached and

& Centative agroement exists.

—I]1=
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By reviewing thoe same sequence of evenls, o second teat
may be waed to determine IF & tentative dgreement exists.
The second fesat, is was there & nesting of the minds? With
the last statement fin Joint Exhibit 110 stating "thie was in
agraament with the Mayor  and City Council", and with Mr.
Cash's asgesapent of a tentatlve agresment in Fack §7, and
with the Union prepacing and pregenling a new collective
bargainlng contract to the Kaver, I can caly conclode by the
actiong of the partiss thet they bellieved o meeting of the
minds had taken place.

The third guestlon is, cap & party to the negotiations
withdrad & Lentative agreement?

In unfalr labor practlces charge 245; 26, 27, 36-199G,

Columble Falls Educalion hssociation v, Columbia Falls Lrhool

Matricr #6, the Bsard of Perscnmel Appeals upheld tho
hearing exeniner's recomnended order where the hearing
exaningr found the employer wiolsted Montana Collective
Bargaining Act by withdrawing sarlier concessicns. ‘The

lhearing examinor cited Sen antonie Mashine Corp, v. NLRE,

g3 F.2d, 433, B2 LEREM 2674,  1agd,. and oiled .im:]_-:u.q._EEEEI-
ing Com. v. MLHR, 424 F.24 106, 71 LAAM 2656, 1970, which
sLaten,

It 1= well escablished that withdrawal Ly the esployer
of contract proposals, tencatively agresd to by both
the #mployer and the union in tnr{i

wikthout good cause, io evidence of a lack of good Faith
borgalning by the snployer in vielation of Section
B{a)[5) of the Aot, regardlesa of whether chie proposals
constituted valid offers subject to acceptance under
EradlElonel Law,

173 LEEM at 29944,

Using the above HLHR care law and looking at the facts
at band, the test beconpss, did the City have dodgd cause to

withdraw f£rom the tentative wgreensat of August 17, 19817

=]l3=

el bargainlng sessions,
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To this hearing examiner, good cause would have to be a
nattar which is net in the control of one of nore aof the
parties.. A fow exsmples of such nallters are the falluce of
& aehool mill levy vote, -a fire which destrovs a school, or
¢ £lood which destrays the Ciky water plant. [n this case,
wi have couse hoing e over=aight in the chonge in Languacps
plus an asasssment by botl Shirley L, Moht and the Wayor
that no change ls needed {n the collective bargelning agree-
mant to withhold lnsurance premfuns from tho angrl ovees?
checka, 1 .do not believe this is godd caougees bEcaune this
over-sight and the assessments are within the full esntrol
OF Lhe City, Algo, if T approve thie type of action as good
causa, what would 8top a party to the negatiations from
roviawing their past actions at the collestive bargaining
table and withdraving thelr concessions on the grounds of an
over-oight when the real reason for the withdrawal waws a
betier view of the facts from a 20720, hind-sight posltion.

The fourth question is, what ia the patiies' obligation
to-sign & collective bargaining contract?

aettion B(d} of the HLHA stateo:

For the purpoass of thisn section, to bargein collestives
1y is the performance of the mutual obligation of the
erployer and the representative of the employees to
meat At reagonabrle times and confer in good faith with
reapest Lo wages, hours, and other terna snd eonditions
0f employment, or the negotiation of an agresment, or
any question ariming thereundet, and the execution of i
Written contract incorporating any agroement resched if
requested by eithier party, boat auch obligation does not
coppe]l either party to agree to a proposal or roguire
the making of & concession.

[25-0UBC Seckizn LSaddl),
The HERB and the Courts have long held that for an
enployer to refuas. Lo execute an agroapant lucorporating the
tarmd oF a negotiated conlract when requested 16 a4 violatlion

of Bection Bal(i} of the NLRA, {See H.J. Usinr Co. v.NLRE,

311 0.8, 514, T LYHM 251, 1941; HLEE v. (dgle Protection: Servige,
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Ing., 375 F.2d 497, 54 LHRM 2792, CA 6th, 1967 HLIB v,

Ulilo Car & Truck Lessing, Ine., 361 F.24 404, 62 LANM 2263,

Ch Bth, 196f; MLHE W, SLransg; 393 0.5, 35T, ThO LHAM 2100,
1969}, EBcotion 8{a)(%) of tle HLRA statas "It shall bo an
unfair labor practice For an employer . . . to Toafuse bo
bargain collectively with a representative of his enplovess
¢oeoos M 29°UEL Beckion 15B[5]). Section 39-31-401 (5] MoK
sbates “It shall be an unfair labor practice for ¢ public
aployer to . , , refoss to bargain callectively in good
Ealth with an exclusive representative.! The tuo. above
sections dppear to b pubstantially equal.
Furthermore, 39=311-305(2} MCh provides thar,
For the purposed of this chapter, to bargain collectives=
Ly iz the performance of the mutnal obligation of this
public employer or hls designated repressntativesd g
the represontatives of the exclusive reprogentative to
meel at tedwonsbie times and negotiate in good faith
Wilh respect to wages, hours, and other terns and
conditions of employment, or the negotiation of an
agreenent, or any queastion arising Checeunder, and the
exscution of 4 writhtan contract incorporating any
HTT"TH'IEHL reached, “Such obligation dees not conpal
a

Lhes party to agree to a proposal ar requite Lhe
naking of a conceselon.

Eootdon 1%-31=3086 M4 blales:

[1) Any agresment reached by the public employer apd
the exclusive representacive shall be redoced to writing
and Ehall be executed by Botl partiss;

Loth Sections 39-11-305% MCA aud 39-31-306 MOA are
equivalent to Section 0{d) of the WLEA with the exception
that Saction 0(d] of the HLEL has the ctatement "LE requirad!
while Montana's Collective Bargainifig Act is &ilont in thids
provision. But, to this hearing axaminer, this &ifference
dogs nol nake the use of Che NLEH's procedent ubweckable if
I rend Lthe HLAA ag pne party alwaeys reguesting that & collect-
i¥ve bargaining contract be signed, Usisg the NLERA for

guldance, it I8 4 wlolation of Montana's Collective Bargain=-
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Log Aot -Section 38-11=401(5} MCA for am dginployer to ratuse
to execute a coopleted collective bargaining contraet.

With a cellective bargaining contract in the Form af a
bentative agreement on Auguet 17th and with the undieputed
fact that the Clty refused to sign 4 collective bargaining
Contract (See Fact HE, Hyatt's stalement), T can anly concinds
Ehat Che Clty vialated Hontana's Collsctive Bargaining &ct
Seclion AB-31-401{%) MCA.

I'II. HEMEDBTES
Boctlon 10(e) of the NLRA provides for the following

tdmedl =gz

LE upan the preponderance of the testimony taken
the Board shall be of the opinion that any person named
in the conplaint bee engaged in or is =pgaging in piay
such unfair lsbor practice, then the Board shall state
ita [indings of fact and ohnll lepus and cause to be
served on sich person an atder requiring much parsan Bo
oease and desist from such unfair labor practice, and
Lo Lake guch affirmative action inciuding reingtatenent
of erplovess with or without back pay, as will effectuate
tha palicies of this Act .. L .

The U.5. Supremn Court in H.J. Aeine Co. v. HLEE,

supra, ek Forth the following teachinga when enfarcing. an
HLEE order fo giqn a collective bargaining agresnesnt:

It is conceded that although patitionsr lLac reached
an agreament uith the Union concerning wages,; Wours and
WOTk1ng conditions of the enplovess, it has neverthelesg
rafused to sign any contract esbodylng Lhe berma of the
egreement, The Board supporta {ts order directing
petilioner, on request of the Onion, Lo sign a written
Copokract embedying bhe terss agresd upon on bhe grenmd,
anong otliers, that a refusal Lo sign ip a refusdal to
bergain within the pesning af the het,

[0 Bupport of this contention it points Lo the
hlstory of the collective bargaining process shawing
that its object hasc long heon &n sgresment betwaon
employer and enployees ad to wages, haurs and worklng
canditions evidenced by a signed contract or sisbepent
in writing, which serves both ae recoguition of the
unian with which the agreement {g reachad . ind ag a
permatent nenorial of Lts terms, Thia experience has
shown that refusal to sign o written conlbract has beon
a mot infreguent means of frustrating the bargaining
process Chrough the cefusal to recognize Lhe. lobor
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orginiZation ae a party o It and the refugal to provide
Ak aulhentic rocord of its terms which could be exhibit-
=d Lo employess, as evidence of the good faith of the
engloyer.  Such refusals have proved fruitful solress

ol dispatisfaction and dissgrecnent. Coitrasted with
Uhe unilateral statenent by the esplayer of hig labor
pelicy, the asigned agresmsent bhas besn regarded as Lhe
uffective ipatrument of stakilizing labor relations and
preventing, thtough collective bargaining, strikes and

induatrlal sirife;

salofe Lhe enactment of tie HNetfonal Laber Eelatblonsg
Act At had been the settled praoctice of the administra-
Live agencies dealing with labor relations to:treat Che
signing af a writken contract embodying a wage and hour
agreeenl as the final step in the bargaining process.
Congress, N abadling the Hational Labor Relations pot,
Led befors At the record of this experience, . Rept.
No. 1147, Vst Cong., 1sk Sess., ‘@, 5. apd Bee aloo -
3, T, 15-18, 20=22, 24; 5. Rept. 9, 13, 15, 37. Tho
fouse Conpittee recommended the legislation ag "an
amplification and clarifieation of the principles
enacted into law by the Raillway Labar Act and by Seckion
Tiay of the Hatiomal Industrisl Recowery Act,*  H. Hagm,
1147, supra;, P. 3, and stated, page 7, that Sectiona 7
and 8- af the Aot guaranteeing :nlrectiue bBargaining to
epployess Wag a resnoctnent of the iike proviaion of
Seation 7{a) of the National Imdustrial Recovery Act,
gee Consolidated Edision Co. v, Labor Board, 345 ¥,5,
L9%, 2367 [1 LRRM 64%, £56]7 Labor Board v. Sands Miq.
Co. 306 U, E. 332, 342 [4 LREN 530, 534].

We think thal Congrese, in thus incorporating in
Ehe ned legiclation the collective bargdining requices=
ment of tha sarlier statutes included as a part af it,
Lhe signad agteement long recognized under the aarlier
AcEs as Lhe final step in the bargaining process. It
is true that the Natiopal Labor Belationg Act, widile
raqitlring the employer Lo bargain collactively, does
not compel him Lo enter inta in agresment, But it does
not tollow, as petitioner acgues, that, having reached
an #greement; hi can refuse to sign it, becasse. he hag
Aever agreed fo aign one.  He may never have agreed to
bargain but the scatute reguires him to do so.. To that
crtant lls freedom iR restricbed in order to Becors Lie
legialative objective of collective bargaining as the
neans of curtailing labor disputesa aflfecting interstate
comnarcs, -The freedom of the erployer to refuss to
miske an agreenent relates Lo ik borms in patters of
substance and nok, once it i reachsd, to its expresslon
In & signed contract, vl sbsence of which, a8 eXxperisnce
haw ohown, tende Lo frustrate tho and sought by the
cequlledent for collactive bergaining. A businoess man
whis entered into pegotistions with another For an
agresnent having nunercus proviglons, with the resefra=
E1on that he would pot reduce L to writing or aign Lt
could hardly be thought to have bargained In guod
faith, This iso even pore e in Lhe case of an cp loyer
Who, by hisg refussl to haner, with his signature, the
agreement which b has pade with @ labor organization,
discredits. the organization, lmpairs the bargaining
process and tapnds to frustcate the aim of the etatule
o gecurs industrial peace through collective bargaining,

-16-
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Patitloner's refusal to siyn wos a rofusal to
Bargaln callectively and an unfair labor practice
defined by Section B(5) [1 LERM 806]|. The Board!'s
arder requiring petitionor at the request of the Union
to slgn & written conbract smbodying agoeed terns s
dgitthorized by Section 1d{c) [L LEEM 807), This 18 the
cancluglon which bae been ceached by Five of the aix
conets of appeals which have passed upon the guestion.
hEEirved

{7 LERK at 2%a-297}.

The U.5, Suprens Court in HLHD ¥. Btrong,. siupra, oet

farth the following back payment of (ringe benefits when e
enployor refused to sign a collectiva Bargeining contract:

The Union flled unfair laboy prackioe chargea with
Lhe Wational Labor Relations Board, which found that
reapondent's retusal Lo sign the contract which had
been negotiated on his behalf by the Association was o
Wialation of Sectione B(a){%) and (1) of the Mational
Labor Relatios A&r, 28 U.5.C, ‘Secticns 158{0){5) and
(1}, “The Board ordered respondent to siqn the contract,
cesse. and feslel from unfair lalor practice, post
noticesa, and “[play to the adppropriste souroe dy
[ritge benefite provided for in the above described
cootract." 153 HImz %, 14, 59 LHRM 1004 (1965), The
Court of Appeals enforced the Board'n order except ac
It tequired the payment of fringe Benefits. That part
of the arder, the Caurt .of Appeals spid, Yia an order
Lo regpondent ©o carty Gubt provisions of the conbract
and 16 beyond the power of the Board." 386 F.3d 929,
#33, 65 LRAM 3012 (1967}, The Oovernment sought and we
granted certiorarl ss to this bholding, 2%1 U.S. 933
(1060,

Belioving the remsdy provided by the Board wasa
well within its powers, we reverse the judgment of the
Codrct of Appeals. Section 104e) of the Act enpowers
the Haard When it adjudicates an unfair labor practice
to dssaue "an order requirTing such person to cease and
dealalt from such wnfalr practice, and to take such
affirpative action including reinetatesent of emplovecs
with o1 without back pay, as will sfectuate the policles
OF Lhis het M 61 Stat. 147, 29 U.5.0. Sections 1eb(c).
Thi® grant of remedinl power i a brosd one. Tt dneg
ot aulthorize punitive meesures, but "[wlaking che
workers whale [or logsss suffared an accounlt of an
unfair labor practice is part of the vindication of the
pubilic policy which the Board enforces." FPhelps Dodge
Corp, w. NLHR, 113 U.s, 177, 197, 8 LREM 439 {1941).
Bachk pay is one of the almpler and more explicitly
duthorized remedice utilized to attain thie end.

{70 LERH 'at 2100=2101].
ut, the renedinl powors of the HLEE are limited to
carrying out the policles of the NLEA, The U.5, Supreme

Court in Pocter Co. v, HLEE, 397 U.& 99, 73 LRAM 2561, 1970,
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dald the NLRB hae no pewer to compel a4 party Lo agres to
Rihetantive terme of a colleclive bargaining contract,
Although an employer improperly ropeatedly refused to bargain
e check-aff of uwnion duss, the NIRB could tob otder the
enployer to grant the unisn & contract classe providing  for
duen check-off, The HIAB in Mead Corp, 256 NLRE 104, 107
LHHM 1308, 1981, ordered the emplover Lhat enlawfully with-
dres g mid-term wage propodal just as the Unlon vas shout to
accept 1t to relnutate the proposal. In the HMead Corp, ,

supri, The HLEE gnid:

The inatant case iz veadily diatinsguishable from
H.E. Porter [supra], Invelved here is a proposal that
Bespondent formillated and woluntarily offered, ool ane
offered Lo Respandent and consletently opposed by it.
It 1s this woluntary patuce of REecpondent's copdocl
that demonstrates that we ara not conpelling agrecoent
oF the making aof j concession within the weaning of
Section B{d). HRespoudent agreed to abide by Ehe propo-
sal if acecepted by the Union, it then reneged on that
agresment by unlawfully withdrawing the proposal just
as the nion was about to accept 1t. Unlike H. K.
Forter, the renedy that we ordec herein meraly reguires
Regpondeant. ©o do wliat LU bad previously agreed to do.
Thus, wo Gimply reestablish the status guo as it was
prior to Heppondant's unlawful condict.

(207 LNNM at E310}.
Eection 39=3]1-406 MCA glves the following ramedial
poseEs Lo the Board of Perastiel Appeals:

LE, upan the prepondsrance of the testimony taken,
Ehin Board is of the opinon that any perscn naned in the
complaint has engaged in or le engaging in an opfair
labor parctice, it shall state its findinge of fact and
dhall igsue and cavse o be werved on the person an
ooder requirting him to cease end degist from the onfair
babor praclice and to bake such affirmative sction,
including reinstatesent of smployees with or without
back pay, as will effectuate the policieas of this
chapter . - ..

Ay comparing Saction Ldf{ch of the NIAR ©to Section
19=-531=30F MCA I view Chen as substantially equal and view
Lhe Hoard of Fermonnel Appoals to have Lhe same renedial

poMers a4 does the NLHE, The District Court of the Elaveasnth
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Judicial strict of Lhe State of Mentana, in and for the

County of Flathead, in Doard of Trustees of School Districl

38, Flathead amd Leke Connties v. Beard of Personnel Appeals

and Bigfork Educational hascciation, DV-79—425, ULF 20, 22|

43, 26, 36-1973, 19R0, enforced a Board of Porsonnel Appeals
order thal Jjudged the NLRB and the Board of Persannel Appeals
Lo hiave egqual roewedisl powers.

Te the case ob hand and with the parties roaching a
tentative agreenent on August 17th, for a4 106% dncreasd. Ln
Wages, wWith the partles tentatively agreeing oniy Lo the
wording changes in Articke 17, dand with the City refusing to
Fign a collective bargaining agreement incorperating those
tentative agreenents, T will opder the City bto sign the
collactive bargaining agreement incorporating the tentative
agrecuent Changes of hugust I76h, asd will arder the City to
pay all woges and Erimge benefits reguired by Ehe colleclive
bargaining contract to the eaployees coversd by the oollective
bargalning contract that are or fave been epployed by the
City from July 1, 2981 to the'date of settlement of thi=
charge. T balisve this ocder to be in full conpliance with
Tarter, supta, becanse the Clty offeced a 10Y increape in
woges and the Unlon offepred a 10Y dincrease in wages with Lhe
wWarding changes to Article 17 which the City Council agreed
£z, 1 have made no substantive additicns to the collective
bargalning contract becauss both parlies agrceed to the 10%
incraaee in vages and the werding changsed o Article 17, by
o ocdering, 1 am Iln full ageeement with and fully balieve
in Che Leachings of Heinz. supra, Strong, dupra, Porber,
gupra, and Head Cofp., supra.

Bscaise Lhe record lacks any signs of an antd=-unian
attitude on the part of the defendants, an order roquiring
such things as a reimbursersit to the Union of expenses

agecciatied with this charge, & quarterly calculation plus
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intorest on wages and benefits the epplovese would have
recolved; and posting of cease and desist notices would be
LNAappropriele.

IV, COHCLISIONS OF LAW

For reasons get forth above, the defendants did violate
the Collective Bargaining for Public Ewployess ict, Section
AF=31=401{5) MUA by not honoring the fentabtive agresnent
reathed on Augusl L7, 1381, and by not slgoning thi collackive
sargalning contract incocporating the tentative agreomont
changes when requested by the plaintiff,

V.. RECCOMMEHNDED CROER

1. The defendants are srdered:

i, to cease and desiot foom engaging in bad faith
bargaining in wiolation of Section 35=31-201{5) MCA;

b. to silgn a collective bargaining contrast with the
Ppleintiffa incorporating all the Lentative agresmont changes
ol August 17, 1%0L;

. ta pay all vages and fringa benefits required by
tha colleoctive bargalning contract to thi seploysss covered
by the collective bargaining conltrack that ate or have besn
siEployed by the Cley from Oduly 1, 1981 to dete of sectlemant
of thly charge: and

i, Lo inform the Board of Personnel Appeals and Che
copplainant of coppliasces with this Reconmendation order
within thirty [30) days of receipt of the Recomnended Order.

e All other remedies requested by the complainant

are denied. E—

Dated thij :‘7 day of Hay, 19431,

L' Eoogio
Hoaring Exapiner
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